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ON COMMISSION'S NOTICE

For the respondent No. I Kamran Murtazao Sr. ASC

For the respondent No. 2 Nemo
For the respondent No. 3 Nemo
For the respondent No. 4 Barrister Umar Aslam, ASC

Date of hearing: 28-02-2024

ORDER
sikandar sultan Raja, chairman- Brief facts of the matter are that all the

above mentioned petitioners have filed petitions before the'Commission in respect of the

allocation of reserved'seats for women and non-Muslims in the National and Provincial'

Assemblies comtituted as a result of General Elections 2024, held on 08'02.2024. The

Commission issued notification in which the independent candidates were notified as Rehrmed

Candidates in the National and Provinciat Assemblies. Subsequent to the notifications some of

the independent candidatesjoined Political Party Sunni Ittehad Council (SIC) and their affidavits

were forwarded to the Commission by the said Potitical Party in respect of National Assembly,

Provincial Assembly Punjab and Provincial Assembly KP and Provincial Assembly of Sindh

Sunni Ittehad Council requested for allocation ofshare in the seats reserved for women and non-

Muslim in the National Assembly and three Provincial Assemblies mentioned above' Different

applications werq filed by the major Political Parties including MQM-P, PPPP and PML (N) and

also some individuals for allocation of reserved seats as per their share in the Assemblies' The

petitioners also agitated that Sunni Ittehad Council is not eligible to obtain the quota/ share in

reserved seats for women and non-Muslim. Matters were placed in the meetings of the

Commission and decided to fix the same for hearing before full Commission.

02. Notices were issued to Sunni Ittehad Council and all the respective petitioners for

appearance before the Commission on 27 .02.2024.

03. on 27.02.2024 all the petitions were clubbed and noticos were issued to the

political Parties who had already submitted their priority lists for the reserved seats of women

and non-Muslims i.e. Respondent Nos. l-4, and the matter was adjourned 1o 28.02.2024. Copies

of the petitions wer€ handed over to all the parties for preparation of their arguments.

04. Mr. Ali zafar, sr. ASC appeared on behalf of sunni Ittehad council (sIC) and

submitted that the party has submitted three letters/ applications dated 21.02.2024 for allocation

of share of reserved seats in the National Assembly, Provincial Assembly Punjab, Provincial

,qSSi*UfV Sindh and Provincial Assembly KP. He submirted that there are three major points

invdlved in respect of applications filed by the petitioners upon which he will assist the
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Commission He referred to the proceedings before the August Supreme Court of Pakistan in the

matter regarding Intra Party Election of Pakistan Tehreek-e-lnsaf and allocation of symbol

'Bat". He argued that in National Assembly 86 MNAs have joined SIC, similarly, in Sindh 9

MPAs, in Punjab 107 MPAs and in KP 87 MPAs have joined SIC. He turther added that SIC is a

r€gistered Political Party with election symbol "Horse". He argued that the word Political Party

is defined under Section 2CXXVID of the Elections Act, 2077 and the procedure for enlistment

of the Political Party is given under Section 200 of the Act lbid- He fi'uther contended that

elections mean election to the National Assembly, Provincial Assembly, Senate or Local

Govemment. He pointed oUt that eligibility to get a symbol f9r the electioq is provided.unge.I

Section2l5oftheElections Act,20lT.HefurtherarguedthattherightsofthePoliticalPatyare

defined under Article l7(2) of the Constitution and to form a Political Party is a fundamental

right of every citizen. He referred to Benazir Bhutto's case reported in PLD 1988 sc 416 at page

numbers 515,520,531, 566, 567 &.620. He also referred another judgment of Benazir Bhutto's

case reported in PLD 1989 SC 66 atpagenumber 13,74 & 75 and contended that right to contest

elections cannot be taken away as allocation of symbol is a right ofthe Political Parfy. In support

of his arguments he also referred the judgment reported in PLD 2023 SC 42 at pua 56 & PLD

lg93 SC 473 at 572para number 82. He argued that other petitioners have raised the objection

over that Sunni Ittehad Council (SIC) is not a parliamentary party, therefore not entitled to have

any share in reserved seats, in response to it the counsel argued that after joining of the

iudependent Returned Candidates the pafi has become Parliamentary Party. He refened to the

Election of the President under Article 4l of the Constitution read with second schedule of the

Constitution and stated that procedure/ doctrine has been provided for the Election ofPresident,

similarly, Article 5l of the Constitution provides a doctrine for the allocation of seats reserved

for women and non-Muslims. He further stated that it is right of the Political Parties to get the

reserved seats for women and non-Muslims and as such SIC could not be deprived of from its

share ofProportional representation. He argued that the meaning ofProportional representation

is that every Political Party gets the share of reserved seats for women and non-Muslims on the

basis of General seats obtained in the election. He pointed out that the concept of allocation of

seats of one Political Party to anotler is incorrect which every Political Parfy has to get the share

of reserved seats in accordance with the General seats won by that Politicat Pa*y. He refeffed to

the Proviso of Article 51(d) of the Constitution and stated that after joining of independent

candidates to a Political Party the number of seats can be increased as independent candidates are

part of Parliament. He also pointed out that it is no where mentioned in the Constitution that the

t candidates could join a Political Party which has already some members in the
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Parliament. The counsel referred to Article 106 of the Constitution which deals with the

Provincial Assembly and stated that the same analogy of the National Assembly seats will be

applied under Article 5l of the Constitution. He refened judgments reported as PLD 2023 SC 42

and PLD 2023 SC 539 and stated that Parliamentary leader is authorized to make decisions.

Therefore, he concluded his argumerris 'by stating that independent candidates may join any

Political Party and such Political Party has the right to get quota for reserved seats. He mentioned

that all the independent candidates of the National and three Provincial Assemblies i.e. (Punjab,

Sindh and KP) have joined SIC within three days of the notification of Returned Candidate by

thp Conirnission.'fle stated that ahother point raised by the p'otitioners in their petition is'that SIC

has not provided list of reserved seats. He argued that there is no bar ior providing list of

reserved seats for women and non-Muslims before election as the "list" is mentioned in law and

every time the list is provided the Commission shall give its schedule for nomination papers. He

further contended that the present situation does not come under the definition of Section 104 of

the Elections Act,20l7 as it is the case of first impression for which law and Constitution is not

specific. He further stated that the word exhaust given in Section 104 of the Act also includes

fresh list from the Political Party. He elaborated his arguments and submitted that the

Commission has the power under Article 218 &.219 of the Constitution read with Section 4 of

the Elections Ac\ 2017 to make decisions in respect of subject situations. He contended that the

Commission has to interpret the law and should allocate quota for reserved seats to SIC' The

learned counsel for the petitioner also mentioned that the Commission earlier in the case of

Balochistan Awami Party (BAP) allowed them for reserved seats even the party had, his no seat

in the Provincial Assembly of KP. The counsel also referred Article 224(6) of the Constitution

and stated that reserved seats for women and non-Muslims may be allocated to SIC. He while

concluding his arguments referred to a judgment of divisional bench in writ petition No.

222851DArc titled as Mahinder Pall Singh Vs. PEC & Others before the Hon'ble Lahore High

Court, Lahore in which fresh party list for reserved seats was accepted and petitioner was

declared eligible candidate as the court observed that the reserved seats are not transferable. He

fuither argued that in case the seats are not allocated to SIC, there should not be allocated to the

other Political Parties.

05. Mr. Farooq H. Naik, Sr. ASC appeared on behalf of Pakistan People's Party

Parliamentarian PPPP) and submitted that the whole issue revolves arotmd a question that

whether SIC is entitled for reserved seats as the party did not contest elections as a Political Party

and.did not even won any seat in any Assembly. He stated that the list for the reserved seats is

'tveiv ft!$rtant and Clause (d) of A*icle 51 Sub-Clause 6 of the Constitution provides that the
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seats reserved for women which are allocated to a Province under Clause (3) shall be in

accordance with law through proportional representation system of Political Parties, Iist of

Candidates on the basis of total number of General seats secwed by each Political Party from the

Province concerned in the National Assembly. He further stated that the law mentioned under

Article 5l(6) of the 6o{$titution is not set-aside by any court of law and is still in field' He ;1 v151i

argued that the judgments refered by the counsel for the petitioner No. I are prior to the

Elections Act, 2017 and one judgment is after 2017 which is not applicable in the pfesent case.

He submitted that Article 5l of the Constitution deals with the reserved seats for National

Asscmgty and Article.l06.deals with the .reserved s.eats for Provincial Assembly. He pointpd. out

that petitioner No. I has cited Article 17(2) of the Constitution but it is subject to any reasonable

restrictions imposed by law which is Section 104 of the Elections Act,2017. He argued that

Section 104 of the Elections Act,2017 provides that there are four basic requirements for

allocation of reserved seats to a Political Party. He stated that the frst requirement is the word

"Political Party" is used with the proposition "contesting election for such seats "shall"'\ruithin a

period fixed by the Commission" "for submission of nomination papers." He argued that in the

present case schedule for submission of Nomination Papers for reserved seats was issued by the

Commission and time period was fixed for its submission and scrutiny. He contended that SIC

did not submit its priority list within the time period specified by the Commission. He further

argued that once the list is submitted by a Political Parfy it is not subject to any changel alteration

after expiry of date of submission by a Political Party. He stated that the law provides the

relaxation only in the situation when already provided list is exhausted by way of death,

resignation or disqualification of the Candidates. He zubmitted that the Commission under

Section 4 of the Elections Act, 2017 cannot issue directions for making change in the law. He

while concluding his arguments placed reliance upon PLD 2008 Lahore 196, PLD 2008 SC 609,

pLD 2022 Lahore 635 and 2017 MLD 930. He submitted that SIC cannot submit his priority list

at such a belated stage and quota in the reserved seats cannot be allocated to them.

06. Mr. Farough Naseem, Sr. ASC appeared on behalf of Petitioner No. 3 MQM-P

and stated that MQM-P is the third largest Political Party of Pakistan and further stated that in

the recent General Elections, Petitioner No. 3 has won 17 General seats in the National

Assembly and 28 General seats in the Provincial Assembly of Sindh. He argued that the

Petitioner party has a legitimate right to secure proportionate representation of reserved seats in

the legislative assemblies. He further submitted that Petitioner No. 1 (Respondent [n Petition of

requested for allocation of reserved seats, however, he rnentioned that in terms of

04(l) of the Elections Act,2017 only a Political Party contesting election, is entitled for
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allocation of reserved seats. He further argued that Petitioner No. I never contested election for

General and reserved seats and also did not submit any priority list for women and non-Muslims

at the time of General Elections-2024. He elaborated that the Petitioner No.l is lacking the

essential criteria of contesting elections for reserved seats under Section 104(l) of the Elections

Act, 20rifl.l'He further contended that the Election Commission of Pakistan has issu,4schedule/

cut of date regarding filing of nomination papers on 15.12.2023,22.12.2023 and 29-12-2023,

however, Petitioner No. 1/ Respondent did not file any priority list in this respect. He submitted

that there is a proper procedure for filing of nomination papers of reserved seats for women and

non-Muslims and its scrutiqy under Sectipn 104(3) qf the Act.Ibi4'however, the procedure for

filing of nomination papers and its scrutiny.was not carried out in case of Petitioner No. 1/

Respondent. The learned counsel also stated that it is mandatory for the independent Rehlrned

Candidates to join a Political Party within three days of the publication in the official gazette the

names of independent Retumed Candidates. He elaborated that the Commission has issued

notification of the independent Rctumed Candidates and they have not joined the Political Party

within the given time therefore he prayed that they cannot be treated as part and parcel of SIC.

He extended his arguments and submitted that the Cornmission cannot interpret the Law and the

Constitution as the matter for filing of list has become past and close transaction thorefore, the

Commission cannot allow submission of list for reserved seats afresh. He in support of his

arguments relied upon the case larvs reported in 1989 SCMR 353 and Shohaib Shaheen's case

reported in PLD 2017 SC 23 I and submitted that the if a Political Party futfills tho prerequisites

provided under Article 51(6) of the Constitution read with Section 104 of the Elections Act,

2017,then the right for allocation of rcserved seats will accnre.

07. Mr. Azam Nazir Ta[ar, ASC a]ong with Banister Haris Azrnat, ASC appeared on

behalf of Respondent No. 4 and submitted that Plvtr- (ltD is the largest Political Party of Pakistan

and has contested General Elections 2024 with winning of majority of seats in the Assemblies

therefore, have a legitimate right to secure proportionate representation of reserved seats in the

Iegislative Assemblies. The counsel argued that SIC has no right to claim for allocation of

reserved seats for women and non-Muslims because they have never submitled the priority list

nor filed nomination papers for the said seats within timei deadline given by the Election

Commission of Pakistan. He submined that SIC has lost its right for filing of nomination papers

and claiming of reserved seats for women and non-Muslims which was mandatory under the

Law within a specified time. He stated that the word shall has been used with the preposition "in

accordance with law" in Article 51(6Xd) of the Constitution read with Section 104 of the

Efeclioos Act,2017 and the distribution of the seats shall be made on the basis of proportional
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representation. He arguecl that SIC di<l not contest General Elections-2024 nor won any seat in

the Assembly. He further arguerl drat it is right of a Political Party contesting elections to claim

for reserved seats in the Assembly. I{e submitted that in the present case different facts are

involved and once a list is submitted by a Political Party under Section 104 of the Elections act,

2017 it cannot be changed, altered and amended however, the nameqlcan be given a&esh after

the list exhausts due to death resignation or disqualification of the candidates. He submitted that

after the date fixed for submission of list, fresh list for reserved seats cannot be given by the

Political Party. In support of his arguments lie referred the judgments of Apex Courts repcrted in

2017 MLD 930, pLD 2008 SC 609,,pLD 2Q22.Lahorc fi;5,2021SCMR 305 and 2022 SCIvIR

1333.

08. Mr. Kamran Murtaza, ASC appearerl on commission's Notice and slated that

Article 51, Article 106 and Article 224 of the Constitution is involved in the subject ma$er. FIe

submitted that number of seats shall be allocated by way of propoflional representation on the

basis of General seats won by a Political Party. He further subrnitted that the independent

candidates have no right to claim for the reserved seats that's why they have to join a Political

Party. He in support of his arguments gave an example that for General seats time is specified by

the Commission for submission of nomination papers and if a person fails to submit the papers

within that time he cannot clairn after election at bolated stage to allow him for submission of

nomination papers and the Commission cannot give a fresh schedule for that person as his right

and consequently the opposite candidate will be elected unopposed. I{e pointed out torvards

Section 104 of the Act and Rule 92 of the Election Rules, 2017 and argued that the time for

submission of list and nomination papers for reserved seats rvas specified by the Commission in

shape of an election programme dated 15.12.2023, 22.12.2023 and 29.12.2A23. lle while

referring Articte 51, 224 of the Constitution & Section 104 of tire Act read with Rule 92 of the

Election Rules, 2017, argued that it is no-where mentioned in the Constitution arrd Law that if

the priority list is not submitterl rvithin time tlat can be provided at a later stage. He submitted

that fiesh names in the list can only be provided if the already provided list ex.hausts and the

Comrnission cannot accommodate the parry at the later stage. I{e concluded his argurnents rvhile

giving reference to a Civil Petition No.245/2024 Titled Pesu Mal vs. ECP & Others and prayed

that SIC cannot be allocated reserved seats in the present situation r.vhen the party has not

contested General Election and even do not have a single seat in the Assembly.

09. Banister Umer Aslxn, ASC appeared on behalf of Respondent

rvhicn rybs on Commission's nctice and stated that he is adr:pting the arguments

Faroo{ H. Naek on hehalf of PPP}} atd Mr. Azam Nazir'farar representirg l'}fufl..,

NO.4 PMI,-Q

advance Lry Mr.

(l\).
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10. . Counsel for Petitioner No. 5 appeared on behalf of applicant namely Kanz-us-

Saadat and adopted the arguments advance by the Senior Counsels for fLII-P and PPPP'

11. Mr. Qamar Afzal, ASC appeared for Petitioner No'6 namely Tamkeen Akhtar

Niazi and submilted that his client is at Serial No. 20 of the priority list submitted by PML (N)

and has a vested right to protect her candidature. H,it#!u"a that the allocation ofreserved seats

to a Political Parly will be carried out on the basis of proportional representation system and in

case the seats are allocated to SIC on the basis of newly atlded independent nrembers the

petitioner strall be deprived of her eligible claim of reservcd seat. He further argued that the

probedure for. submisbion of nomination papers arid iis sbiutiny within the time specified by the ' '

Commissibnhas been provid'ecl under Rule 94 of the Electibn Rriles,'20t?. IIe further'submitted

that the Rule 92 wili be read with Clause 6 of Article 51 of the Constitution in support of his

arguments he referred to the judgments of Apex Courts reported in 2017 MLD 930, PLD2024

5C267,2021 PLC(C.S) 1, 201S CLC 165? and PLD 2Al4LahareZ2l'

12. Counsel for Mr. Ahmed Raza, Petilioner No. 7 appeared and submitted that the

word "shail" has been used in Article 51 of the Constitution which makes it mandatory for the

independent candidates to join a Political Party within three days of the notification of Retumed

Candidates and in the subject case the independent candidates have failed to join Political Party

within prescribert period of three days. He further argued that the independent candidates do not

come under the det-rnition of A*icie 63-4 of the Constitution and it is clear discrimination and

violation of A*icle 25 of the Constitution. He requested the Cornmission that SIC did not contest

General Elections as a Political Party and also did not win a seal in the Assembly therefore; the

said party may not be allocated reserved seats for women and non-Muslims'

13. counsel for Petitioner No. 8 appeared and adopted the arguments advanced by the

Senior Counsels representing PLfl- (N), PPPP, MQM-P and JUI-P.

14. Petitioner No. 9 Moulvi Iqbal Haider, Advocate appeared in person and submitted

&at the independent Retumed Candidates did not join the Political Parly within specified time

period ofthree days therefore; they have no right to sit in the Assemblies. He further argued that

SIC did not eve win a single seat in the National Assembly thcrefore, that party is not a

Parliamentary Party and is not eligible to obtain reserved seats quota. I-Ie submitted that the

joining of successful independent candidates, are un-lawful, un-fair, illegal and not sustainable

under the Law. He in supporr of his arguments refered to the judgment of august Supreme Court

repdged in PLD 2015 SC 40 and stated that SIC has no right for allocation ofreserved seats'
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15. Petitioner.No. 10 namely Mehmood Ahmed Khan appeared in person and

submitted that he requires the copies of affidavits for joining a Political Pafty, SlC, ibr filing of
proper representation. He stated that the independent candidates do not have right to claim for

quota in the reserved seats for women and non-Muslims,

I6. In rebuttal Barrister aii lifar, Sr, ASC appeared and submitted that all the Senior

Counsels appeared before the Commission have attempted to confuse the Commissiou. He

submitted that if the seats reserved for women and non-Muslims are not allocated to SIC, the

same cannot be allocated to the other Potitical Parties and shall remain vacant till the time

amehdrirent in the Condtitution ig made by.the Parliament:

1'7 Arguments heard and record perused.

18. The relevant provisions of the Constitution and Law are reproduced below for

easy reference:-

J.I.

THE CONSTITUTIOI'I

Article-S1

Ntfip.n*l As$ellrbly:,
(, There shall be fthree hun*ed and thirt!-six] seats fu members in the

N$lional A.ssembly, including seats resemedJor women and non-Muslims-

(2) A percon shall be entitled to vote il-
(a) he is a citizen of Pakistan;

(b) he is nal less thon eighteen years of age;

(c) his nane appears on the eJectoral roll; and

(d) he is not declared by a conpelenl caurt to be ofunsound
mind;

The seats in lhe National Assembly referred to in clause (l), ercept as provided it clause(3)

(3A) No*ithskmding olything contained in clause (t) or any other ku for the time being itt
torce, lhe members of the Nalioncl Assembly from the Federully Administered Tibal
Arefrs lo he eleLtid in the general elections,20lS shall continue tlll dlssolution of the
National Assembly and lhercdlter thk clause shall stand omitted.
In addilion ta the number ofseats rekffed to in ctause (3), there shall be, in the
Nalionol A$etnbl!, lefi serrls rcserved for nan-Muslims.
The seals in the Natiotal Assembly shall be allocated to each province and the Federal
Capital on the basis of popululian in accordance with the last preteding census olJicial

(4)

(s)

shall he allocated lo each Ptotlnce and the Federul as under-

Province General
.lecls

YTomen

Seats
Total
Seats

Balochislan 16 4 20
Khyber
Pakhtunkhwa

t5 ta JJ

Punjab
Sindh 6l l4 75
Federal Capital 3 3

Total 266 60 326
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(6)

puhlished:tiiiiii- 
,l*r l"r purposx of the'n'exr genera! eleclions to 

"be 
hetd itr 2018 antl bye-

elecfions rel ted lherelo,lhe allocatioi sha!! be made on lhe buis of provisianal rcsalls

afthe 2017 cebsus which shatl be pubtishetl hy the-Feder*l Gavernment'

ior the purpose of election lo the Natio,l.ttl Atse"'ly,-

(q).

(bF'' '

(c)

(d) menrbers to the seals reservedfor women vthich are allacated lo t Province

urnder clause (i) shall be elected in accordance with lt*lu lhrough

nraDortianal reDrese fafion sysler, of polilical parties' lists of candidales
:rirrii, iititt of)od nunber ifgeneial seats secured by each polilipal partv

''Provlded thatfi;r the Purposiofthis stth'ciuuse the total.nunl5ir ofgeneral

t"rit *i, ti i prtitiiat party itatt include rhe independeit relutned

"rraia*, 
ir cindrdatei who may duly join such polilical par-ty within three

ioyi ij t*" pulti"ation in the ofiicial'da'ette o'f the names of the returned

candidates; and

members to lhe seals reserued.for ncn-Muslims shall be elected in

oi"ordo,n"u *ith taw lhrough proportional represent lion system of

ia'iii"rii iilri*' r*ts ol caiaidates on the ba;is of total number of general
'rrrr, 

,ron by each political party in the Nulional Assembly:

Prcvided tiat for lh, purpir" oJtl,i" suh-clause the lotal-numbfi of general

,rir, *rn by i potitiiat party iha!! include the i dependent retumed

candidare ir cintti&ttei who *,ay dutyjoin such political par-ty. within three

aoii ijt*" p"tti"ation in the oficial'Gazete of rhe names oJ the returned

candidales.

(e)

106.

(1A)

(tB)

(2)

(t)

Arttcle 106

Constitutiot, of P rovlncial Ass embliar :

Each Provirtial Assenbly shall cortsisl of Seneral ssats a d se ts resen'ed

wonen and non-Mttslins as sPee herein

Genertl
seats

lYomen
Non-

Muslints
Tatal

Balochislan 5t )1 3 65

Ktyber
PakhtunLhwo

il5 )6 4 145

Punjub 297 66 8 J/.t

Sindh 130 29 9 166

The seag.far the Province o! Khyber Pakhtunkhws, rcferred to in clause (1)' include

sixteen ginera! seats, Joar seats'fot women and one seatifar non-Muslims in rcspecl of

*u iiaZrotty eminiterea Triiat Areus: Ptovi'letl tha! etections lo lhe aforesaid seats

shalt be held witttin one yeat after lhe general elecrions,20lS'

After elections to seats referred lo in clatse (l A), both clause (1 A) and this clause sholl

stand omitted

A person shall be entitled to t'ole if'
(a) he is a citlzen of Pakisla :

(b) he is not less thon eighteen years ofoge;

O his name appears on the elec'otal roll; and

(d) he is not declared by a contpelenl courl lo be of unsound nind'
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1r)

(1a)

(18)

(2)

(3)

(4)

(5)

(6) When a sea! re,servedfor women ar non'Muslims in rhe National Assembly or a Prov-incial

Assemblyfolts ,,acant, on accounl of death, resignation or disqualificaliot' of a nember'-it

shalt be-j ed by the fiext Person in'tsrrler of priedette flom the party list of the catdidales

n be su\mined ro the Elec,ion Commissioiiy the poli'icol party whose member has

vacaled such seal.

[Provided that if at any time the parti list is exhausled, the cotoerned political party may
-submit 

a narne far any vacanelt which may occur lhereafter'J

The Elections llcl.20i7

Secli$n 1t)4 of lhe Elediotts .4c1, 2017

!A4. Partt, lisls *tr reserved secls.-(l) For rhe purpose of election lo seals resem-ed

7o, *o^"n ord ,on-ll'Iu'slims in an Assembly, the polilical partie't conteslihg eleclio'l

for such seats shall, ttilhin the period fixed by thz Commission for submission of

nominorion papers, fle separale tists of t!rcir candidales in order ofpriority for seals

reserved/or women and non-Mustims with the Commksion or, as i! ntry direct' with

the Pnxincial Election cofimissioner or other authorized oficer of the commission,

who shall forthwith catse such lis* ro be pablished for informstion of the public:

Provided that ,he list submined by a palitical party .sholl not be suhject to change or

allerstion eilher in the order of priority or through addition of new names in lhe list

ar omission ofany name oJier expiry of the date af submission of nominalion papers'

For the purpose ofelection lo lhe Provincial Assembly,'

(.) lhe corl'rtituencies fot the genera! sea,ts shall be single ?nedber te.ftilor.ial

conslituencies ani rh, *rinb,'" to JilI such seats shall be elected by direcl

andfree vate;

{b) each Province shall be a single consriuenel for a.ll seats reservedfor

women and non'Muslims aliocated to lhe respeclive Provinces under clause

(3);

@ lln memben lo fill seots reserverlfor women and non-fuIuslit s allocated ta

a Province under clause (1) shall be elected in accordance with law through

proporlional represenlatiin system ofpolilica! puties' lists of candidales on
'the'basis af totil number of genera! seals sen)red by each politieal parry in

llte Pro$ncial AssemblY:

. Pravided that for the pit pase $rh.c.sub'clarce the lata! nufiber ol Eeneral ". '.seats t,ori byi politiiat part;' ihalt include rhe i,ndeiscnde rerurli!. 
;

candidate or candidatei vhi nay dulyioin such polilicalparly within three
' 

days of the 7rubl icat io n in the o{ici al dazetle oJ the names of tlte rehtr ned

candidales' 
Arrlcle 224

Tirne ol elsclio$ trnd bs'e,lcttiot .

(1) A general electian to lhe National Assembly or a Ptotincial Assentbly shall

he held within a period of sixty days immediately following the- day on which

the day an whici the term o7 ihe )ssembly is due to expire' ulless the. 
-- .

Assembly htt"t be"n soone' dl'solved, and the results oflhe eleclion shall be

declared not later lhanfowteen ddys befitre that day'

224



.(2) .The parties' lisr,s referred to in sub-section (t) may cttntain ds nnny numes of
additioral candidates as a political party may deem iecessary lor contestirtg seats

reserved for women ond non-Jlhtslints, to provide for any disquali/icotian of
candidates during scrutiny af nomination papers or Jtsr flling of any vacant seals

during the term of an Assembly"

un, $) A candidate to a seat reseryed for women .or noryMuslims shall file the

nomination pdpers on lhe Farrn on or befare the lasl date fixed for fihE of
nominalion papers {or the eleclion and the naminalion papers shall, as nearly as

possible, be scrutinized in tlrc same manner os nomifialion Papers of candidales on

gentral seats are scrulinized under section 62.

(4) If, at any time, lhe party list is exhausted, the palilicrll p rly moy subwit a nane

. -. .. ..for any.*atancy "*'hiclt fia! ocoltr lhere$ter and.the provisktts of sub-seclions (l), ,

" (2) and {i) shall, as niarly as passible, applytoJill such t'ur.a cy-

(5) Where a seat reserved for women or non-Muslims in an Assembly falls vacanl as

a resuh of death, resignation or disqualification ofa Member, it shall beJilledin by

the nexl persan in tsrrler o/ precedence from lhe pfrrty's list of cafididales submitted

to the Commis-tion under sub-section (l).

(6) Before notfuing the ndme of lhe next perso in order oJ priority front lhe povty

Iisl, such person shall submil a declaration on oalh th t since lhe Jiling of his

nonination paper, he has not became efiject 10 any di.squalification conlained in

Arricle 63,

(7) A candidate cante.eling eleclion on a sea! reserved for \l)omen or nan'Mwlims
shcll, along wilh the nomination papers and its annexures, wbmil lo the Returning

A/ficer cppointed by the Cownissian in this behalf- (a) o capy o! the pafiy list of
the candidate's political party for such seals; (b) declarations and slalemenls in

support of the nominotion; and (c) proof aJ tleposit of the fee required for filing
nominalion papers.

(8) Vhere there is equality ofshare on a reserved seat betteeen two or more political
parties, rhe Returning Wcer shall declure lhe returned candidate by drcwing o!
lots.

?lre Election Rules, 201 7

fiule 12 ol the Etection tkrles, 2AI7

92, Etecaiafi to rcrts rcserved for vomen axd tton-iV!!tli!!g. - 
()) Electian to lhe

seats reservedfor tromen and non-Muslirns in the National Assembly ond Protincial
Assemblies shall be held on the bosis af p,'oportiondl represenralion system of
polilical purties' lisls ol candklates in accordance *ilh the provisiotr af lhese Rules

and the Act.

(2) The Members to1fill .tects reservedfor women in lhe National Assembly allocoled

to a Prarlince shall be elected thraugh proportio al represenl{rlion system of
political parties' lists of canCi{tales submi ed 10 the (lommission on the basis of lolol
number of genera! seats won by each politica! partyfrorn lhe Province cancerned in

the National Assenbly.

(i) The Menbers to fill seats reserted far women allocaled lo a Pt'ovince shall be

elected through praportional representalian sy$tem af polilical parlies 'lisls of
candidates on tlw basis aftotal number of general seats wo, by each poliliul party

in lhe ]trovincial Asserubly.



(4) T'he Members tort seats r€setvedfor non-Muslims in lhe Nalional Asserrrhly and

the ?rbvincia! Assemblies shatt be elecled rhrough proportional reptesenlarion

system afpolitical parties'lisls of candidales an the hasis oltolal number o! general

seals won by each patitical pdrty in lhe National Assembly, or, as the case may be, in

lhe P r oincia! Asse mbly.

(5) {, at any time, the party list is exhausted, lhe palitical party may submil a name

Jbr any vacancy whirh may occur thltttlli.lr and the provisions of sub-section (l)
*nd sub-section (2) o{ seclion 104 shall, as nearly as possible, appllt to fll such

vacancy.

(6) Far the purpose a/ this rule, lhe expression -total number of general seals won

by political partyl shall ixclude the indepeudenl retunwd candidate ot candiilates

wio.may. $tty join such politicol patty within three days of lhe.publicatio.n..in the

oflicial Gazette DJ'the rnmes of the relurneel candidales: Ptovided thdt if lha

iindependent candidate applies lo ihe leader of a politicatr party for iaining his party

lhen the leader ofthot political parly will lorthwith inform the Commisiion oJ'ioining

of such candidate through a leller lo be detivered lo the Comfii,ssion along wilh

consenl of lhal candidate duly allesled by a I'iotary appointed undev the Notaries

Ordinance, t 961 {XIX of I961) or an Oath Commissioner appoinled uruler the Oaths

Act, 1873 (X oJ 1873) or a Governtnent servanl in basic ptty scale 17 and above:

Provided that the consent of the i*dependent candidate so deli?ered to the

Commission shall, irl o citcutlslflnces, be open lo recall or cancellalion. l

[(7) fhe patiticat parlies lists of candidates to be rubmilted under this rule lo the

Conmission in conneclion with eleclion ta the resented seals foru)ornen or no -

Muslims in an assembly shall be on I'orm-66.J

ll,/le 91 qf the Election llals.2A!7

94. CarviistipgJe-de$src-iaqlL ,br-Est!!-!Ui!ie9!-ps!!L- (l) The Commission

shall, by nati-fication in lhe oficial Grcette, declare the lotal number af reserved

seats won by each politica! parly in the .Nalional Assembly and the Provincial

Assemblies respectively.

(2) T'he per cenlum share of each polilical party shall be worked out with reference

lo toial n*nber oJ'general seals in the National Assembly, or, as the case mtry be, the

re spe ctive Provinci al As sem bly.

(j) ln calculoting the mtmber of seats, the highesl fraclion thall be la*en as one seat

till the allocation oflota! rese*ed seals in the concerned Assetnbly is completed.

(4) The seats reserved.for non-Muslins and women shall be divided among the

potirical p{trlies on the basis of their per cenlum share as worked ottt in s*'rule (2)

and in order oJ priority of the names o! candidales mentioned in the porty list:

Provided that lhe list submitled by a polilical parry shall not be subject to chcnge or
alteration, either in the order of priariry oy through addition of nete names or

subtraclian of old names afier etpiry of the date of submission ol notninalion paper.s:

Lrplanation.- For lhe purpose of this rule, lhe expressiott *political partyl nteans

a political party to which a symbol has been allocated hy lhe Commitsion.

The Commission issued Election Program for the Ceneral Elections-2024 on

with different activities along rvith their timelines. The said .Election Program was

22.12.2A23. In both the notifications the time line for sut,mission of lomination

19.

15.12.2023

revised ()n

Page l1s
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. papers and priority list by the Political Party for. reserved seats 
. 
for women and non-Muslims

were also given in follorving tenns:-

"The above mentionetl election program shall also apply to the seats reserued for
u,omen ancl non-Mu.slims fn thi Niional Assembly and Provincial A'ssemblies of
Punjab, Sindh, KPK and&alochistan. Last date of filing af separate-priarit'v list

for-seats resemed for wo;ien and non-Muslims before the Returning Officer is 22.

12.202i. "

20. The above mentioned date for fi1ing of nomination papers and list for the reserved

seats was extended by the Commission on 22.12.2023 to 24.12'2023 (during office hours): All

. the political parties who were participa{ing in the Gendrai Election 20?4 submi*e$ their prioriry'

' lists for riserved seats within time specified by the Commission. It is also mentioned here that

the time for scrutiny ofthe nomination papers and other activities i.e. filing of appeal, decision of

appeals, publication of revised list of candidates, rvithdrawal of candidaturo and issuance of list

of contesting candidatos was exteuded from 13.01.2024to23.01.?024 on account of pendency of

writ petition N o.6171-P12023 before the Flon'ble Peshawar High Court, Peshawar. After the poll

date i.e. Ag.02.2024 the Retumed independent Candidates joined SIC (Political Party) registered

with the Commissior.r. 'I1le record reveals that SIC did not submit priority list for the reserved
/
\seats for women and non-Muslims aml evel did not file nomination papers for the same before

. the date fixe:r1 by the Commission i.e. 24.12.2A24. After joining of Retumed independent

Candidares the said Political Party requested the Commission through four different letters wilh

, ev€n dated 21.02-2024 for allocation of reserved seats for women and non-Muslims in the

National Assembty, Provincial Assembly Punjab, Provincial Assembly Sindh and Provincial

Assembly KP. It is also checked from the record that SIC did not contest election for any seat in

the National or the Provincial Assembiies even the nominated candidates of SIC and the

Chairman contested election as independent candidates despite having their own election syrnbol

..Horse". The said Political Pafiy vide its letter dared 26.02.2024 confirmed that they have

contested election as independents candidates and provisions of Section 206 ofthe Elections Act,

2017 do not attract upon them.

21. The number of General seats iri the National and Provincial Assemblies and

reserved seats for the women and non-Muslims are provided under Arlicle 51 of the Constitution

of Islamic Republic of Pakistan, 19?3. Sub-Clause 6(d) of the Article 5l provides that the

members to the reserved seats for women are allocated to a Provincc under Clause 3 in
-iiQ:4*." 

with law through proportional representation system of the Political Paties' list of

*ndi&ut"u on the basis of total number of General seats secured by each Political Party from the
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22.

Province concenred in the National Assembly. It is furthel provided that for this purpose total

number of seats won by a Political Party shall include the independent Returned Candidate or

Candidates who may duly join such Poiitical Party within three days of publication in the official

gazette of the names of Returned Candidates. Similarly, Article 5 I (6) (e) provides the

mechanism for allocatiq,ilof reserved scars for non-lV{uslims through proportional representalion

system of Political Parties' list of candidates on the basis of total number of General seats won

by each Political Party in the National Assembly.

. In Article 5 I of the Constitution it is clear that suoh Political Parties rvho have

'23.

iohrii Assembly'- by *uy of .rvinning ieats, rvouldl be eligib-le for

allocation of'reserve{ seats for womcn and non-Muslims through proportional represcntation

system. The definition of Political Parties is provided under Section 2 (XXVU) of the Elections

Acr,2017 whioh is reproduced below:-

"Political Party means an association of citizens or a combination or group of
such associatiins .{ormed with a yiew to propagating or ittJluencing political
opinion ond parricipating in elections .fo, ony elective public olJice or- for
iembership i1 o tngittotie borty, including an Assembly, the Senate, or local
goyernmenl. "

Article 51 read rvith Section 2 (XXVIII) ofthe Elections Act,201? is clear that a

Political Party is an associarion rvhich participates in the election for the public offices and for

the Assemblies. In the present case admittedly SIC is a registered Politicat Party with the

Commission having their olvn slmbol, however, the said Political Party did not participate in the

election as registered Political Party. Moreover, specific time was given by the Commission for

submission of prioriry list Lry the Political Parly for reserved seats. SIC did not submit any

priority list to the Commission which means fhe parry was not interested in contesting Ge[eral

Elections 2024 as a Political Palty nor they wanted to g€t seats resen'ed for women and non-

Mr"rslims. Every Political Party while taking any decision in respect of any vital steps in respect

of matters of ttre Political Party which arrc required under law should bc aware of the

consequences which they can lace in the future. Ihere is a famous maxim that "law is with the

vigilant and not with the indolent"

24. Sectian 104 of the Elections A$,ZAfi stipulates that {br: the purpose oll a}location

ot'the reserved seats for wonlerl iuid non-Muslims in an Assembly, the Political Party contesting

.{i{.such seats shall within the periotl lixed by the Comnrission for submisslon of nr:mination

papels rviil lile separate list oitheir canditlates in atrler of priority r,vith the Commission or with
, ,'1,''

,tlre fio*incial Election Commissioner r:r other authorized officer c,f the Comnrission '"vho shall
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forthwith cause such. list to be pubiished lor information of the public' Proviso of Section 104

also clarifies that the list submitted by the Political Party within specified time l'rxed by the

Commission cannot be altered or changed or moclified by the Political Parties' The same Proviso

also clears that no addition, deletion or omission can be macle in the list submitted by the

Politiclt,#arties within specified time in form of schedule issued by the Cornmii*ipn' Above

mentioned facts clearly shorv the imPodance of list of Political Parties and their tirnely

submission.TheProvisoof Section 104(1)oftheElectionsAct,20lTisreproducedherebelow:-

,,provideil that the list submitted by a political par:ty shatt not be subiect to change

o, it,rroiiri rtiirr'ii,i ,iir of priritv or ti*ig4 adliti9n.of yew names in the

. lisr or omission of any namg afii expiry of tle diti of s4bmission of nomination

papers.')

25. In addition to above mentioned proviso, sub-section 4 & 5 ofsection 104 defines

that if at any time the party list is exhausted the Political Party may submit fresh names for any

vacancy which may occur thereafter due to the death, resignation or disqualihcation of the

members in the parties list submitted to the Commission by &e Political Party' Except that Parly

list cannot be changed or can be submitted a fresh after the cut-off date fixed by the Commission'

Had there any intention of the legislature for submission of Aesh list it could have addressed it

the way issue of exhaustion of list has been addressed'

26. The Hon'ble Supreme court of Pakistan in case titled "Amir Giil Vs' ECP &

others." reported in "PLD 2008 sc 609" while dilating upon section 104 0f the Elections Act,

2017 held that no changel alteration can be made in the priorify list or the list cannot be

submitted a fresh after the expiry of period which is given in the election schedule' The operative

part of the judgment is rcproduced here below:-

"Till the date "fixed .for fiting oJ nomination papers i'e' 26-11-2A07 the narue ol
petitioner did not ipp"o, in ih" lit, of thi iantlidates .filed in pursuance of

Article 8-F ofthe Oiier and section 47-A ofthe Act. AJter expiry ofthis.dote na

changes/adrlition or alteration could havi been matle in the aloresaid list of

,or,&dotx and tlrcreJore his application dared l-t2-2007, which he claimed ta

be an application for cot'redio; of the name as lhe name of his father Peter Gill

*o, *iingly andinadvertently mentioned in the list instead of his name' was in

efecl an ipptication .for additian/substitution of his name in place of the name

i1 l"tu Gi[t rvas not ntaintainable arutl the Returning Olficer rightly reiected the

.iame. The Election Tribunal ditl not take into consideration the material facts

for deciding the issue involved and fetl in error in holding lhal the above was a
'case 

of coirection/rectification anil not a case of substitution/inclusion oJ'the

,o-, L7th" petitioner. The ltigh ()ourt rightly set aside the order of the Election

Tribttnll hoiding that it wss i case of sibstitution/addition of the name in tlte

separate list of iunctitlales lor reservei sec,rtfo, non-lv{uslim and the same cottld

not have been done alier 26-l1-2007."
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2?. The Hon'ble Lahore }Iigh Court, Lahore in its judgment reported in PLD 2008

Lahore 198 titled as Khalil Tahir Sindhu vs. Election Cpmmission Punjab & Others has held and

bountl the Political Parties that the priority list must be filed by the Political Parties within the

' I rl siFr lime fixed for filing of nomination papers and that list cannot be''alterd&/'amended after filing the

same. The relevant para of the judgmenl is reproduced here below:-

7. A reading of clause 2 sho,ws that there is no provisions for amendment of the liA
' at ony tatei iime and the palitical parties have beer cautioned that the llst may

.qoiltlil ds nany !iln:e:t of afdition*l candidates k&1pi!:C itt view lhe Jacr tha! some

can'didafes may'be rlisqyAified during tlw scrittiny dt the no,nina"tian pupers or-a

seat falling vicant foi'ony ,r*on during the term of the Proviniial Assembly.

Claise Qj'provides the anner in which a seat so falling vacant for any reason is

to te gitii and this is to be fiIled in by the next person in order of precedent from
the pirty's list. Clause (4) makes it incumbent upon a candidate contesling election

onirri, seat tafile a copy of the party's list of the candidatesfor such seats' l/'e

htne olrea$t noted abovi'that the admitted list is Annexure 'C' v'hich does not

contain the name of the petitianer. l?'e da not find any provision authorizing .a
political party to aiend rhe list at any time afer its filing. It will be seen that the
'potiticat-paity 

has to file the list u,ithin time fixed .for filing of the nomination

papers i.e. in the present cc,se up to 26-Il'2047.

Z&. The counsel for the petitioner No. I during the course of arguments emphasized

that in light with the Article 224(6) of the Constitution of Islamic Republic of Pakistan, 1973

fresh list can be submitted by a Political Party alter expiry of cut-off date by the Commission'

. Article 224(6) has been minutely studied and it is obscrved that the Article is clear and transpires

that if the reservert seats for \ryomen and non-Muslims in the National or Provincial Assembly

falls vacant on account r:f death, resignation or disqualification of a member it shall be tillcd by

the next person in order of priority from the list of the candidate to be submitted to the Election

Conrnrission of Pakistan by the Political Party r.vhose members havs vacated such seats. It further

means that the members can be elected from already submitled list by the Political Party rvhich is

the requirement in the case of vacancy. Furthermore, the proviso of Sub-Article 6 of Article 224

also explains that in case the list is exhausted the concerned Political Parfy may submit a name

for such vacancy. The language of Article 224{6) alltd Section 104(a) and (5) of the Elections

Act,2017 is not ambiguous in respect of importance of submission of priority list by a Political

Party within specified time and before the con<luct of election. No lresh list cau be submitted at

. belated stage by any Political Party and even the list cannot be eniertained by the Commission.

I}qth Article 224$) e. Section 104 of the Act, 2\fi are clear and need no further interpretation

iii rflte Constitution and Law. It also clarities that non submission of the priority list is a non

"q$bt" 
defbct and cannot be cured/ rela-xed in any situation. 'Ihere is no provision under the



Constitution and tlre Law which allows submission of fresh priority list for reserved seats for

women and non-Muslims after expiry of the period specified in election schedule. Article224(6)

of the Constitution and i04(4) olthe Act, 2017 have preserved the sanctity otithe priority list

submirted by the Political Parties rvithout making any change in ir.

29. The learned counsel for the petitidn#IQ{i f (SfCl during his arguments submitted

an example of BAP in respect of allocation of reserved seats in the KP Assembly in 2019 but on

the query for provisions of any order of the Commission or any document in support of his

argrxnents, the counsel did not provide any maierial evidence or order ot document to assist the

'Conimission.

30. Though in the instant case the independent Returned Candidates havejoined SIC

after issuance of notification by the Comrnission, however, due to non culable procedural and

legal defects and violations of mandatory provisions of the Constitution and Law the said

Political Parfy cannot claim the quota/ share in the reserverl seats for the women and non-

Muslims. The word Political Party contesting elections is specifically provided under Article

51(6) read with Section 10a(1) of the Elections Act, 201? for claiming the seats reserved for

;lvomen and non-Mustirns. Sirnilarly, mele joining/ inclusion of a Political Party by the

independent Retumed Candidates carnot accrue the right to claim for the quota for the reserved

sea$ for women and lon-Muslims white having violations of mandatory provisions of

Constitution and Law.

31. The learned counsel tbr the petitioner No, 1 also contended that the fonnula for

the reserved seats will be applicable in the case that the seats will remain vacant if not allocated

to the SiC. Article 51(6) of the Constitution read with Rule 94(2) of the Election Rules,2017

provides the procedure for allocaaion of reserved seats to the Political Parties. It is clearly stated

in Arlicle 51(6) of the Constitution that the seats will be allocated to the Political Parties who

contested Election and worl secured General seats in the Assembly and the seats reserved for

women and non-Muslims will be allocate{ on the basis of proportional representatioll system.

Similarly, Rule 94 of the Election Rules, 2017 specifies the procedure by stating that the

Commission by notification in the official gazelte, declare the total number reserved seats won

by any Political Party in the National Assembly and Provinciat Assembly respectively' It is

further stated that the per centum share of each Political Party shall be worked out with relerence

to rotal number of general seats in the National Assembly and the Provincial Assembly- The

*&*e formula is provided for the reserved seats for non-Muslims.
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3?. ' The Hon,ble Supreme Court of Pakistan in its jtrdgment reported as SCMR 2022

1333 clearly emphasized that negative language used in a statute r.vhere it imposes a statutory

duty on a public official means that the provision is. mandatory even if no penalty is

prescribed for it.

33. 'Iherefore, tle Com*i['*ron is of the view that in light of clear provisious of

Article 5l(6) of the Conslitution read with Section 104 of the Elections Act,2017 and Rule

92 and 94 of the Election Rules, 2017, SIC is not entitled to claim for the quota for reserved

seats for women and non-Muslims due to having non curable legai. defects and violation of

mandatory pioviiion of subhissiotr of party list Jor'reserved seats which .is the requirerneht

of law. 'lihe requdsi of Petiticiner No.. I is rej ected and all the other petitions from Serial

Number 2-10 arepartiaily accepted. The seats in the National Assembly shall not rsmain

vacant and will be allocated by Proportional representation process of Political Parties on the

basis ofseats won by Political Pafiies. Office is directed to calculate the quota accordingly'
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.4 layln

DISSENTING NOTE

With due regard I am partially agreeing with my leamed brother Members to the extent

that the reserved seats cannot be allocated to SiC" as priority list has not been submitted in time

by the said political party which is the basic requirement of Law and it cannot be submitted at

later stage after conducf*$f election.

However, I have dissenting views with regard to allocation of seats by way of

Proportional representation.to the ottrer Political Parties. tn my,opinion Article 51(6-O, and

Artiqle 106(3.-c) of.th9 Constitution clearly states lhat reservedsgats will be allocated to the.

Political Parties on the b'asis of total number of General Seats secured by <iach Politiqal Party

from &e Provinc'e cdncerned'inthe National Assembly or such ieserved seats secured by each

Political Parfy in the Provincial Assembly.

Hence, these seats shall remain vacant till tbe time any such ameadment in Article 5l

and 106 of the Constitution is made by the Parliament.

(Babar Hassan Bliarwana)
Member



ELECTION COMMISSION OF PAKISTAN

Subject APPLICATIONS FILED BY SUNNI mTEHAD & 9 OTHER PETITIONERS

REGARDING ALLOCATION OF RESERVED SEATS IN NA, PP, PS AND PK.

CORRIGENDUM

on account of typographical mistake, the extended date for filing of

nomination papers '24-12-2024" appearing in the paragraph 20 of the Order dated 01-03-

2024 by the Election Commission of Pakistan in the subject case, instead of 24-12-2023

which shall be substituted with the date "24-12-2On' and shall be read accordingly.

Similarly the word "National Assembly" appearing in the concluding Para No.33 of the

said order shall be substituted with the "National & Provincial Assemblies" and shall be

read accordingly.

By order of the Election Commission. oNI

hlltl
(saim|,fqlifftinjuhi)
Deputy Director (Law)
M.03.2024


