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Sikandar Sultan Raja, Chairman- Brief facts of the case are that the

cbmmission received two references under clause (2) of Article 63 of the constitution of
Islamic Republic of pakistan from the chairman senate which were filed by Applicants
Mr' Majid Mehmood and Senator Sahadat Awan against the Respondent namely Mr.
saifullah Abro for decision in terms of clause (3) of Article 63 of the constitution of
Pakistan. Aforementioned references of both the Applicants are consoridated and being
disposed ofthrough a singre order having similar question for decision.
02' Upon receipt of the references from the chairman Senate, notices were
issued 1o the parties for appearance before the commission on 23-10-2024. on

Subject:

l. Majid Mehmood S/O Muhammad Arif (Applicant No. l)
2. Senator Shahadat Awan (Applicant No. 2)

......Applicant(s)

r VERSUS

lrA Senator Saifullah Abro

......Respondent

For the Applicant No. I : Syed eamar Hussain Sabzwari, ASC along

with Shahrukh Marwat, AHC
For the Applicant No. 2 : In person

;"-'";.i*". 
-i;l.f* the Respondent : Barrister shan saeed Ghumman, AHCt 

, '1,f1 %II-or the ECp anp^i-r e-^-^+^__- nr.n



half of ,joo,,.*, No. l, Majid Mehmood, however,
Applicant No' 2' Senator Shahadat Awan appeared in-person. Junior counsel for the
Respondent representing senior counsel Barrister shan saeed Ghumman, AHC appeared
and submitted power of attomey which was placed on record. 'fhe matter was adjourned
on the request of the junior counsel for the Respondent for submission of written reply
for ll-11-2024 along with the direction to the office to repeat notice to the Applicant
No'1' Mr' Majid Mehmood' on l1-11-2024case was delisted due to non availability of
the bench and matter was again fixed for hearing on 72-71-2024. on l2-l l-2024 thejunior counsel for Applicant No. l, representing Senior counsel syed eamar Hussain
Sabzwari' ASC appeared and stated that the Senior counsel is busy before the court and
he will argue the case on the next date of hearing and requested for short adjoumment
while on the other hand Applicant No. 2, appeared in-person and stated that he is going to
saudi Arabia for performing Umrah and also requested for short adjoumment. The
cgunsel for the Respondent appeared and objected that the instant references pending
before the commission a.re not maintainable and stated that he will file an objection
application as well as written reply on the next date of hearing. rhe request from theparties was alowed and the matter was adjoumed to 03.12.2024 for arguments and

dl - :'oT"rlr" 
of wrinen reprv on beharf of Respondent. on 03-12-2024 the proxy counser

)q \- tor the Respondent appeared and submitted the written reply on behalf of main counsel.
He sought an a'djoumment on the basis that senior Leamed counsel is busy before thecourt and he is also going abroad for few days. The copies ofwritten reply were handed
over to the Applicants' upon the request of the parties the matter was adjoumed to24'12'2024' on 24'12'2024 the proxy counsel for the Respondent again requested for

\, ,'j":--ent 
due to bad health condition of Senior counsel who is based in Lahore. The

\r/aoon"unt 
No' l, in-person and the counsel for Appricant No.2, advanced their

' arguments' The request for adjournment on behalf of Respondent,s counsel was allowed
as last opportunity and matter was adjoumed to 07 .01.2025.
03' Both the parties completed their arguments on 07.01.2025 which have
been heard by the Commission and matter has been reserved for decision.

04.\.,-'. uounset fbr the Applicant No. 01, appeared and argued that thecommission has to rook into the matter in three aspects. whether the Respondent isqualified in terms of the definition of rechnocrat or not? whether he has given farseinformation in his Nomination papers? and whether he has conceared important facts
regarding mentioning of their dependents in the Nornination papers. The counsel argued
that the Respondent is not qualified to become a Senator on the seat ofrechnocrat as he
does not fulfill the required criteria mentioned in the definition of Technocrat. He further

Counsel for
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argued that at the time of filing of Nomination Papers some of the objectors raised

objection regarding his qualification which was tumed down by the Returning Officer

vide order dated 18.02.2021 and appeal was filed before the Appellate Tribunal. The

Appellate Tribunal dismissed the appeal vide order dated 22.02.2021 and allowed the

Respondent to contest Senate election as Technocrat. He fuither stated that the order of

the Appellate Tribunal was assailed before a divisional bench (DB) whereby relief was

granted to the Respondent. He referred the order dated 01.03.2021 of Constitution

Petition No.l408i202l frled before the Sindh High Court. He mentioned that the order

was assailed in the CPLA No. 70212021 before august Supreme Court of Pakistan in

which the august Court disposed of the matter vide order dated,02.03.2021 with the

directions to assail tlle issue at appropriate forum. The counsel argued that the appropriate

forum is the Election Commission of Pakistan under Article 63(3) of the Constitution. He

also referred to the definition of Technocrat provided under Article 213 of the

Constitution and Section 2QOfifX) of the Elections Act, 2017 and stated that the

Respondent do not have the record ofnational and international achievements. He argued

that the Respondent had worked with a firm and has no independent work done by him.

He also argued that material facts have been concealed by the Respondent regarding their

^ llr- 
dependents in the Nomination Papers. He further highlighted rhat the projects mentioned

)4 I by the Respondent at the time of filing of Nomination Papers were incomplete and no

tompletion certificate has been provided by him. He while concluding his arguments

placed reliance on the judgments reported in PLD 2006 LHC 358 & PLD 2024 SC 1028.

He prayed to confirm the reference and the Respondent may be disqualifred as a Senator

and his seat may be declared vacant.

05. The Applicant No. 2, appeared in-person and adopted the arguments

'advanced by the Counsel for the Applicant No. 1. In addition to it he stated that clear

criterion for election to the seat of technocrat in the senate is given under the Constitution

which has to be followed. He stated that slightest deviation from the rules and law shall

render the election illegal, against the constitution and void ab initio. He asserted that Mr.

Saifullah Abro had not completed the 20 years relevant experience required to contest the

Senate election on Technocrat's seat. He further stated that the Respondent has provided

the record of fake achievements. He mentioned that the Respondent remained Project

Manager Engineer of the company named Qalandar Bax Abro and company from 2007

till 2021. He highlighted that all the achievements mentioned by Mr. Saifullah Abro were

vague and lacked authentic documentations which could prove the involvement /
achievements of Mr. Saifullah Abro.



06. The counsel for the Respondent stated that the instant reference is not

maintainable as Article 63(2) of the Constitution is exclusively attracted, when a member

of the Parliament becomes disqualified by virtue of events after (subsequent to) the

elections. He added that as per Article 63(2) of the Constitution, a reference can only be

instituted if a member "had become disqualified", whereas the subject reference, under

reply, pertains to alleged pre-election disqualifications concerning eligibility of the

answering respondent to contest the elections. He stated that the Hon'ble Supreme Court

of Pakistan, in its judgment titled "Imran Ahmed Khan Niazi vs. Mian Muhammad

Nawaz Sharif' reported as PLD 2017 SC 265, has settled that Article 63(2) pertains to

post-election disqualifications, therefore, it is only attracted when a sitting member of the

Parliament, by virtue of events subsequent to the election becomes disqualified. He

further stated that the Sindh High Court, ia its judgment titled "Moulvi Iqbal Haider Vs.

Federation ofPakistan and42 other", reported as PLD 2017 Sindh 464, while discussing

the parameters of maintainability of petition under Article 63(2), placed reliance on the
judgment of the Lahore High Court, Lahore in its judgment titled as "Kanwar Intizar

Muhammad Khan Vs. Federation of Pakistan and others', reported as 1995 MLD 1903,

nf wherein the Hon'ble Court held that "pre-election alleged disqualification of a member of

il'\- 
a Parliament, cannot form basis for a reference of disqualification, to be sent by the

\ \ Speaker of the Assembly to the Chief Election Commissioner". He elaborated that the

Hon'ble Peshawar High Court, Peshawar in its judgment titled 'Naqeeb Ullah Khan vs.

Malik Imran Khan" reported as PLD 2006 Peshawar 21, reiterated the same principle of
law that Article 63(2) and(3) only pertains to post-election disqualifications and noted

that sub Article 2 of the Article 63 of the Constitution deals with a disqualification which

might occur during holding of the public office. i.e. during membership of the Assembly.

\LH" elaborated that the issue of eligibility of the Respondent, in terms of Secrion 2

VIfuIX) of the 2017, Act, stands settled bythe Division Bench of the Honb,le Sindh
/ High Court, vide order dated 0l .03.2021. He furtherargued thar the reference alleges thar

the projects executed by the partnership concem of the Respondent are under

investigation by the National Accountability Bureau (NAB). This can hardly be

considered as a ground for disqualification without their being a corresponding

conviction by the Court having jurisdiction. Furthermore, he stated that disqualification

under Article 63(1X0 of the Constitution is not attracted unless there is a declaration to
that effect by a court of law, reliance is made in this respect on PLD 2018 Sindh 263. He
contended that the subject reference has been filed with malafide intentions. He stated

that in respect of nomination of the Respondent, he is a civil engineer with a substantially

high level of expertise in construction and civil works and has personally supervised and
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managed different large-scale and nationwide projects relating to the construction of
Motorways, flyovers, Dams and various other such proj ects integral to the infrastructural
development in Pakistan. It was on account of the high level of expertise and experience
in the field of civil engineering. He referred to the definition of "Technocrats,,and stated
that in view of the above noted eligibility criteria, the Respondent stood qualified to
contest the Senate elections against a Technocrat seat. He argued that Respondent
satisfied the eligibility criteria ofTechnocrat as he has completed over sixteen(l6) years

of education and has obtained his bachelor's in engineering (civil) from Mehran
university, which is a Higher Education commission (HEC) recognized university.
Secondly, the answering Respondent also qualified the second limb of the eligibility
criteria by virtue of having more than twenty (20) years of experience, inter alia, in civil
works and construction of nationwide large-scale projects. Importantly, the performance
and achievements of the A-nswering Respondent, through his partnership/Association of
Person (AoP), namely lws ealandar Bux Abro & co. (hereinafter the ..partnership,,),

have been nationally recognized. He while concluding his arguments placed reliance on
the judgments reported in pLD 20 r 7 sc 265, pLD 2006 peshawar 2 r , MLD 1995 I903,
PLD 2018 sc 449,PLD 2012 sc 774 & pLD 1070 sc 9g and prayed rhat the references
may be dismissed being not maintainable and relieve may be granted to the Respondent.
REBUTTAL:

07. The counsel for the Applicant No. l, in his rebuttar referred Article
63(lxp) of the Constitution and stated that it is specifically provided under the said
Article that *he is for the time being disqualified from being erected or chosen as
member of Majlis-e-shoora or of provincial Assembly under the Iaw for time being
in force"' He argued that the qualihcation and disqualification before and after election
are covered under Article 62 ard 63 of the constitution. He also highlighted that
Commission is competent forum to decide the matter referred by the Chairman Senate
under Article 63Q) of the Constitution. He further stated that there are certain cases
whereby the declaration has been confirmed by the commission and the same is upheld
by the supreme court of pakistan i.e. reported in pLD 2013 sc 4g2,pLD2Olg sc 449,
PLD 2006 LHC, 358, 2O2I SCMR I3I9, PLD 2023 PHC 35 & PLD 2O1O SC 828. HE
also stated that the Supreme Court of Pakistan has categorically stated that the person
who comes under the definition of technocrat must have specific distinctions and
achievements at national and international level.

08' The Applicant No. 2, in his rebuttal stated that rhe Respondent is not
qualified to become a Member of parliament as he does not have the nationar and
intemational achievements which mean a type of work which makes him distinct from
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the others' He stated that the work of the contractor cannot be considered as his
achievements' He further mentioned that the achievements include an honorary award,
writing a book or publications which the respondent does not possess. He referred the
judgments reported in PLD 20lg sc 449 and rggg cLC r49r in supporr of his
arguments.

09' we have heard the arguments and gone through the available record.

10. Before going into the details of the case the relevant Article and definition
of Technocrat is given below:-

D
(Parliament)

t63. lL A person shall be disqualified from being elected or
close-n as, and from being, a member L7 lrc Urjtir_e_Shoora
(Parliament), if-
(!! If any question arises whether a member of the Majlis-e_
Shoora (Parliament) has become disqualiJied from bifng a
member, the Speaker or, as the case may be,-the Chairman siall,
unless he decides that no such question has arisen, refer the
question to the Election Commission within thirty days and if he
fails to do so within the aforesaid period it snin be deemed to
have been referred to the Election Commission.

,tl-
8) The Election commission shail decide the question within
ninety daysfrom its receipt or deeued to have been received and
if-it is of the opinion that the member has become disqualified, he
shall cease to be a member and his seat shall become vacant.J
Section 2 of the Elections Act, 2017
kxxtil 

-technocratl means a person who_
@) hgtds a degree requiring cinclusion ofat least sixteen years
of e_ducation recognized by the Higher iducation Commiision;
and
A !r: at least twenty years of I fpost-qualificationJ experience
including a record of achieiimeni ai the national or
international level;

Election commission of pakistan is an independent constitutional body
charged with the duty to organize and conduct elections and to make such arrangements
that the elections are conducted honestly, justly, fairly and in accordance with law. Apart
from it, there are certain functions and duties bestowed upon the commission by the
constitution of Islamic Republic of pakistan and law framed by the parliament. one of
the important example is the provision of Article 63(3) of the constitution whereby, upon
receipt of the reference / question of disquarification from the Speaker National
Assembly or Chairman Senate, the Commission is obliged to decide the question within
90 days from its receipt. The above mentioned references were received from the
chairman senate upon the apprications filed by the Applicants No. l & 2 against Mr.
Saifullah Abro' The Applicants contended that the Respondent is not qualified to become

ll.
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a senator (Member of Parliament) on the ground of having less experience of rechnocrat
i'e 20 years experience including a record of national and intemational achievements. It is
also contended that the Respondent has mentioned the achievements in the Nomination
Papers in the shape ofcertain construction projects but at the time ofelection for Senate
those projects were not completed and he did not provide completion certificates of the
said projects. The contentions of both the parties have been heard by the commission
along with their supporting judgments and documenrs.

12' It is observed that both the parties confirmed that the Nomination papers
filed by the Respondent were objected to by the objectors and the Returning officer
ovemrled the objections and declared the Respondent an eligible candidate to contest the
election for Senate. The said order of the Returning officer was challenged before the
Appellate Tribunal whereby the order passed by the Returning officer was tumed down
and the Respondent was declared in-eligible to contest the said election. The said order of
the Appellate Tribunal was challenged through a Cp No. r4og/202r before a divisional
bench of Sindh High court at Karachi. The Hon,ble High court vide order dated
0l'03'2021 decided the matter and declared the Respondent eligible to contest senate
election. The operative pan of the order is reproduced below:_

I l. We are unoble to agree with the conclusion oJ. the learnedfy.iblnal 
.regarding completion of ony "irtrrrt within thestipulated time can only be ta*f"tty expected and mere

c-ompliance of a contractual obligation,'by aihird party, cannot
be considered an achievement at a national level. In the present
case, the petitioner ,s company has completed near about I 3pro(ct1 including Metro Bys project, Uinan, overhead Bridgeon Railway Line between t<otrt itty, Industriar Area Kotri andotherl. The petitioner has also-' produce:i o prryor*rnrc,:::!":!, 

.is 
s ue d by p r oj e c t Manage, Hycter ab ai_tviirpurkhas1:::t 

?:rriaCeway 
proiect dated 01.01.2020 that M/s. jalandar

uux Abro and Co. completed a huge project even before lhestipulated completion date which is' a' malor icon in itsachievement. In the end, it is written mo-t' ,,tt is a great
achievement at a nationa.l^1.?:l i, th, ,uprrvision of ChiefExecutive Officer Engr. Saifullah Abro.,, F;;irr, a letter is also
i::.i!?bl: on page-249 in tie Jile in which t hi been wrilten that"ll/itll 

:he help and grrrc iJ.llloh dlmrightty great danger wasevaded y1! a significant achieyement ,i, irZo*ptished by thetyyt o{ IWs. Qalandar Bux Abro and Co. such'effirts oi l.ll,
Qalandar Bux Abro and Co. secured *irifri-rttne Canal andalso saved human lives, public proprrtii, Lri Government,s

l!!f,lll,l," He.,has also priduced iuiarn ,b"ri",nt, and pictures
wntcn.sho.w th,at the projects, which he has started, hive beencompleted within time. From the perusal of iie 1ile, it revealsthat the petitioner is a resident oyitittagr,<in"" No 2 of BangalDero Mullan Kalhoro Ratodero Larfr""" o1,i io, completed hisBachelor of Engineering (Civil Engineer) ;/i"om MehranUniversity of Engineeringinri fecnnoto[1,,, jo,inrnoro in the year
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l99L From 1993 to.2006, the petitioner was a governmentservant and employed on the post of Sub_Engineer (Civil) wirhthe Highways Department, Corrrr*rrt ,Jiinan. Uowerer, afterresigning from the 
^ltfores-aid 

positi";: ;i;, petitioner beganworking with the eatandar i* );;;, 
"ia 

cr. as projecr
lanafer/ Engineer'in 2007 and ,r*oiri"i, this position tilloctober 2014. During the said pr;;:;,-\;, position entailedoverseeing various construction- projects and providing hisexpertise for the same as a Civil Engi"i"r.- 

-

12. The deedof oartnershipwas mid"'ir'th, year 2015 inwhichthe shares of 
'rvisr 

taita inro-'w;;;;;;;;;;ifrom 50o% to t0%
yher.eas.s.hmes of the-petitior", *r*-iniiir"d by 50% to 90%s2, .in thX way, he has- become o *,iio, ir*er in the l[/s.Qalandar Bw Abro a1d Co Ti-;rrtrir;rh,; Act, 1932 deJines,!, 

.lo, . pertaining 
^to _ 

partnerihip. Sect'ion 2 (a) of thePartnership Act, 1932 d"1inw on ,fo*;;;*,, 
as any qct oromission by all the o,

4,iih;;';is;:;;:,:;i:::;;;,':;l:,?'flT;:::;"f#;:i:#It is therefore, evidenr thaier";;o;;;';nl/ui, bga tiabiliryforhis/ her own action. Furthermoie, irrtr.,r"ii 
"t thepartnershipAct, Ie32 stiputates thlt ,,A 

f.:,;:r;;;i; aient of the Jirmforthe purpose of the business ojthefirm.', i;;;;", is praced in rhecase of Haji Bashir 4h!*4 oia i ;;;;;^rr. Federat LawCommission, Istamabad (pLD tgS5 Xrrrliisit A certificate of
!:*n": Engineering Councit t, ;;;;;:;r"in the Jite whichshows that the petitioner'r1o.pony *o, ,Jgiw"a as No limitc^onstruction company and he 

'remained 
it?s- a Civit EngineerJrom 200t ond comolerea ,o *ony proir:"i, *ii"n are availqblein the file, from thi abou.e_ narratei yo"tr, it can safely be saidthat petirioner Saifuilah Abro ho, prij"niroi|rot,7"ation. Thefindings of tearned rrinu"ai tnat {n, ;;;;,';:;;;qhas comptered r 3projects which are not his o"ni"r[*rn-l'ir' ii" tiru are notcoftect.

!.!: !, _y** of 
.rhe foregoiyq cliscussion, we are of the consideredvrcw that petitioner Saifulta! Abro is q)riira to contest theSenate Etection, 2021 ind objectors ;r;-;;;;;", standfio Jilean objection before Returning oficerfo, irr;;; Ekcilon_202t.The instant Constitution peitiois ,r;, *,;;;; by short order.

l:::, nyr:,,, rhe. impugnel orders dared 
- 
i i.'.ii., o z, passe d bytearn,ed Senate Appellate Tribunal, iiriirrr'ir, aside. Aboveare the reosons ofour short order dated 2:S.il.ZiZl

v
13' This order of the Hon'ble High court of sindh was challenged before theaugust Supreme court of pakistan tfuough cpLA No. 702/2021 and the august couftallowed the Respondent to contest the elections. Relevant para of the judgment isreproduced below:_

In the circumstunces. we
R 

", 
p 

" 
; ; ; ; ;' ;;' ; ;;',-;.::::' ! :,,, : 

q u e.s t i o n of 
,q 

u a t ifi c a t i o n of
c o i c t.u d e ct b,/b ;, 

- 
;;; "; ;l: r: ; :: i:: :1 17, : l, ;, ; " ;:: : ; :iX

1::!:0,:!; "" in' accirdanie ,iin i,,'. Disposett or
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14. It is evident from the above mentioned order of the supreme court of
Pakistan that the matter was simply disposed of with the observations that the same may

be agitated at any time after the elections before the appropriate forum which will be

heard and decided in accordance with law. The august Supreme Court of Pakistan did not
set-aside the order passed by the Divisional Bench of Sindh High Court dated 01.03.2021

and even no observations have been passed by the august court in this regard. The
Responded was allowed to contest the elections for Senate.

15. Law provides specific remedies for resolution of disputes arising out of
the elections for Assemblies and Senate including qualification and disqualification of a
Catdid'ate/ Contesting Candidate/ Returned Candidate. Article 225 of the Constitution of
Islamic Republic of Pakistan provides that "no election to a House or provincial

Assembly shall be called in question except by an election petition presented to such

Tribunal in such manner as may be determined by Act of Majlis-e-shoora (parliament),,.

Similarly Section 139 of the Elections Act, 2017 provides that election for the House of
the Parliament or Provincial Assembly shall be called in question through an election
petition filed before an Election Tribunal.

16. It is also observed that the question raised in the applications filed by the

Applicants and referred by the Speaker to the commission for decision, requires
interpretation of the definition of word ',Technocrat,, and decision by a competent court
of law through a declaration. The august Supreme Court of Pakistan in the case reported
in PLD 2020 sc 591 titled "Allah Dino Khan Bhayo vs. ECp & others,,has held that
"Disqualification under aticle 62 & 63 of the constitution can only be imposed by or

'under a declaration made by a Court of law after recording of evidence including the
right of cross examination, hearing of arguments of the parties and through a reasoned
judgment passed by a court of law." It is also held in the judgment that ,.even 

an Election
Tribunal could only disqualifu a Candidate when its declaration was issued on the basis

of evidence before it, such a requirement was implicit in under Article l0A of the
Constitution which made both due process and fair trial a fundamental right in law full
judicial proceedings".

17. Similarly, the august Supreme court of pakistan in case reported in pLD
2017 sc 265 titled "Imran Ahmed Khan Niazi vs. Mian Muhammad Nawaz sharif & 9

others" has held that:-

F.orums/courts for challenging the qualification or seeking
disqualification of a Member of parliament---Where a candidate
was not qualified or was disqualified from being elected or
cltose1 as a Member of parliament in reims of Arts. 62 & 63 of
the Constitution, his nomination could be rejected by thL
Returning Oficer or any other forum functioning in the
hierarchy--l{here, however, the retirned cindidare *i, not, on
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the nomination day, qualified for or disqualified from being
elected or chosen as a member, his election could be declared
void by the Election Tribunal constituted under Art.225 of the
Constitution---Election of a member of parliament whose
disqualification was overlooked, illegally condoned or went
unquestioned on the nomination day before the Returning Oficer
or before the Election Tribunal, could still be challengid iLfore
the High Court or the Supreme Court under Art.lgg(li(b)(ii) and
Art. 184(3) of the Constitution respectively.

Furthermore, there is a maxim that "law favors the vigilant and not the
indolent" and "delay defeats equity". The above mentioned order ofthe august Supreme

Court was passed in March 2021 and the references for disqualification of the
Respondent are moved before the chairman senate by the Applicants in the month of
October 2024 after lapse of almost 3 years and 7 months. The Applicants also did not file
an election petition before the Election Tribunal or a civil suit for declaration before a

competent court of law. It is also observed from the order passed by the Divisional Bench
01.03.2021 that a declaration has been made by the High court regarding the national
achievements of the Respondent and completion of major projects before the given
stipulated time period. The Respondent has also submitted list of projects and details of
the years worked as Civil Engineer including services at Government Organization etc.
19. Therefore, in view of the above mentioned discussion the question

referred by the Chairman Senate through the above mentioned references are decided in
negative being devoid of merits and force witho;l evidence

r/l*ll- _ .
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