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PRESENT:

MR. SIKANDAR SULTA\ RAJA
MR. NISAR AHMED DURRANI
MR. SHAH MUIIAMMAD .IATOI
JUSTICE (R) IKRANT ULLAH KHAN

CHAIRNIAN
MBNIBER
MENfBIR
MBI}fBER

Case No. F. 8(1)/2024-Larv-III

IN ReI] APPLICATION UNDIR StrCTION 15I OF THE ELECTIONS
ACT.2017 RNAD WITTI ARTICLB 219 OF THB CONST'ITUTION
OF ISLAMIC I{EPUI}LIC OF PAKISTAN. 19?3 ALONG WITH
ALL OTI{ER ENABLING PROVISIONS OF LAW. FOR THE
TRANSFER OF THE ELECTION PETITION NO, 74i 2024 TITLED
AS AAMER MASOOD VS ANJU}T AOEEL KHAN AND OTHEIIS
FROM THE WORTHY ELEC'IION TRIBUNAL ICT ISLAMABAD
TO ANY OTHER BLECTION TRIBUNAL.

Anjum Aqecl Khan
.,..Petitioner

Vcrsus

Amer Masood

....,..Respondent

For the Petitioner In person along with
Najam Hanif Sheikh, ASC

In person along rvith l.'aisal Fareed ASC,

01-06-2024

For the Respondeut

Date of [Iearing

9"'

OIIDER
IUSTICE &) IKRAM LTLLAH KHAN Through the instant order, rve propose to

decide, the application bearing No.8( 1)/2024-Larv-1il filed by applicant namely Anjum Aqeel

Khan underlhe provisions ofsection l5l of the E,lections Act,20l7 (herein a11er referred as "the

Act,2017").

02. Thc brief facls necessary fbr adjudication ol the subject application is, that

respondent herein, namely Aarner Masood and the applicant contested the elections lor National

Assembly 0,.lA-46 ICT-[). Applicant was declared as Rerurned Candidare by the ECp on
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11.02.2024. 1'he respondent l'elt aggrieved tiom the notification o{' Ileturned Candidate,

challenged the said elections before the l-earned Eiecrion Tribunal. Islamabad (herein aller

rel'erred as "the Tribunal") notificd undcr section 140 of the ,,\ct, 20 l7 b1. the LiCP.

03. The Tribunal, on assunlplion olcharge and prescntalion of'the election petilion,

issr-red notices to all the respondents in the petition.

04. The Tribunal, whilc issuing notices kt thc respondents also askcd for complete

docr"rntcntary evidcnce in shape of fornrs 45 ancl 46 and subsequently, on -30.05.2024 nrade

directions to the respondent to implead not only illection Commission ol' Pakistan but also

Itettrrning Otlicer (R.O) and Assislant I{eturning Ol'ficer (A.tl.O) in rhe panel of respondenls and

simuitaneously, rnade directions to all the respondents to subrrit their respective rvritten

statements. The Tribunal in order t<l dispose ol the subject election petition as soon as possible

summoned the original record of Form ,15 and 46 not only lrom ECP but also Iiorr the RO and

all contesting candidates who rvcre macle party thereto the petition.

05. Applicant being aggrieved and dissatisfled l'ronr the concluct ol' the pre-trial

approached this Commission by filing the subject application.

06. The Learned counsel tbr applicant vehemently contended tirat the'l'ribunal is not

conducting the trial of the etection petition in accordance r.vith the provisions ol'Iaw and rules,

prescribed there under the Act, 2017 and the Rules, 20 l7;

i. that !he procedure oJ'tria!, admissiott o/ an election petition, uclthrcing qf
evidence in an election trial, i'' speciul procctlure, *'hich:;hall be ,'trictly
fitlloved, but the T'rihunul keeping in view the tm-necetscrry summurily
procedure adopled therein, :reen:; to he disposing o/ the petition by hy-
pa.ssing the fundarnental right.s, en,shringed in Article I und I0-.,1 of the
Constittttion (herein ufter re/erred as "the Constitution") t,ested in
applicant;

ii, that a hopelessly tine barred, non-ntqintuinable untl in-cornpetenl
petilion has heen put to trictl, y'ilhout complianca tlrcre lo Rule 110 d the
Rttles, 2017 and provisions oJ-Scction.s 145 oJ the it:t, 2017;

iii. I'hat the Election Petirion has heen udmitretl-[or regular hearing without
adopting lhe procetlure laiddovn untlerSection 113 o/ the AL.t,20l7;
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That the Election T'ribunal could not direct the lilection Cotnnissirtn Jbr
produclion o.f record as the Relto'ning (fficer is thc cuslodian of the
record,'

v. Thul Seclion 142 o/ the Acr, 2()17 prttvide.t the nrechani.sm .[or
presenlalion o"f election petition and the same i.t not proccssed hy lhe
Tribunal in occordance y.,ith lau,.

t,i. That the petition v,us not presented before the flet'tirn 'l't'ibunul ruther i!
wos deall by the Registror Isl.anuhod IIigh Llourt, Islatnuhad;

Thal lhe respondenl dict not ./ile the ufijec:l eleclion petition vithi,l
prescribed period o.f .15 da1,s 6o7nru the lilection Trihunal;

viil. l'hat although the elet:tion petition vas not signed bv the election
pelilioner which is inurable legal de-/ect even then lhe Registrar'
returned the election petilion in order lo remove the legul defects
occasioned lherein hat,ing rut such jurisdiction,'

Thal the entire proceedings oJ'the Election Tribunal \t'ere cerrie(l oul in
the absence of the applicant and requi.sitioning of'ot'igitttrl record hv lhe
Election Tribunal ut the.fir.rt date of heuring hq/bre comtnencement of
.rlage oJ-evidence, is aguinst the proceclto'e !aid do*n under the Eleclions
Acr, 2017;

That no party sholl be impleadel in the panel o.f respondents rhereafler
lapse oJ lhe stututory period of 15 dat's provided thereuntler Section 112

of the Elections Act,20l7:

That the conduct oJ'trial, in the mode und manner as adapteLl hy the
T'ribunal, has created a sense rlf parliality, biusne''s in mind o/ applicont
lowards lhe Tribunul and ul; such has lost his confidence in the'l\'ibunul
therefore, justice clenand.s thut applicunt be uJfttrdetl opportunily lo he

lreated in accordance with lav' lo safegu*'d hi.s .funtlamental rights.
Therefore, lhe election petition pencling adjudicalbn he.lbre the Tribunal,
Islarnabad may be transferrecl to an.t, othe r election tribunal.

.r.

other hand, the Leamed counsel lor the responderrt colrtrovertcd the

behalf ol the learned coufi ibr applicant by contending that this

Commission has got no jurisdiction to cxercise the power thercunder section 151 ol lhe Act,

20 I 7 being itsel f respondent in rhe clecrion petirion.

i. lhal ltrocedurul unintent ional.flov'l; tluring the course of a triul, coald not

be termed and equatetl \tith suhr-tu ce of' hiasness or thc partialiryt

kty,ards o legally constituted ,forun?:

lv.

vt l.

xl.

Yt'
07. On rhe

c0ntentions raised on
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llt.

u. that all questions rsiset! herein, h.y the leurnetl counsel .fbr applicant ure

cto'able a.s the trial in the elettion petition is .still tmdet. proce.\.t ahd

applicmrl is at liherty to agirate ull ,:-uch oh.jections he/ttre the h'ibtmol

byJiling an application oJ'the kind;

lhdt it is setlled principle of luw, lhat nrcre altprehensions or perceptions

rtJ'hiasness are not enough to hold thut a,iudge is biusetl, hrnt,eyer such o

perceplion required tangihle evidence ;

iv. lhal respondent has pre.sented his petition be/bre a legally appointecl

Tribunal, thereafter, fulfilling all the pre-requisite legal ,.equirenents

tvithin the period prescribed bt law;

l,. tha! il is also settled proposilion oJ lav rh no one be condemned.fbr an

omis.sion or an acl of u rctrtlrihunul,.

thot lhe applicant is himsell'delaf itrg the proceedings hefbre the Election

Tribunal and./itiled to Jile vtritten .ttdtement e.s \ltll us other documents

as directed hy thc lilec.tion Tribunul;

lhal all the objections raised bv the applicant heJore the C'omrnis.tion

t,ere not raised before the lilection T'ribunal,.

viii. that all the points rctised by the applican! herein m'e tlle orgwtrcnts to he

taken at the appellale stage. The Comtnis.rion is neither an ttppellate

-fonnn nor a revisional aulhority in this respecr;

i.r. that the applicant ilid not prly.[or fie rransjbr rf election petitiotl to o

nev,ly conslilttted Election Tribunal and the ytwers of the L)onmission to

appoint Eleclion Trihunuls are time bound;

*:l-

vt.

vtt.

1
+

I
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that the Commission connot or.lcr upon lhc legal and technical defects tl
the eleclion petitiorl as lhe scope ctf Secrion t5t ol' the Act, 2017 is

limited;

xi. that in the case reported in 20t8 CLC 1040 the pou'ers of the

Commission have been di.scussed *hich are limitecl to sume extent;

lhut no olher 'l'ribwtul exists in Islanrubad and the Contmission vide

nolificotion dated 17.02.2021 has confcrred the juri.sdiction of the

I'ribunal to the existing Election Tribunal at Islamahutl;

xiii. that the Election Comnis.rion hus no jto'isdiction ro transfer the electktn

pelition to uny otlrcr Trihunal in the prcvince;

.rrv. that applicant has not come to this Contnis"-ion v,ith c.lean hunds hut has

approached the Cornmission to molig a judge und tlelu..rt lhe triul oJ'

petition, therefore, prayed .[or di.vnis,sa! o.f the application 'with

imposition of heoty cost,,

08. We heard the leamed counsel and perused the available record.

09. Before rve dilate upon merit of the application in hand, ir woulil be not out of
context, to give reference to the setlled principle of larv thar all the legal delects apparent on the

face o{' record shall be decided belbre t'urther proceedings. 'lhe election perition has to he

presented under a special larv of elections and rvherein an election petition is suffering frorn any

legal defect/ deficiency or lack of maintalnability and mandatory rcquiremenrs of'larv, such

petition shall be summarily rejected in term olsection 145 ol'the Act ol'2017.

| 0. Rule 140 of the Ru les, 20 I 7 has made it mandatory, that an election petition

presented betbre the olfice olthe Tribunal, lacking any legal requiremenr proviiled in Sections

142 to 144 olthe Act of 2017 shall be placed belore the 'fribunal fbr surnmarily rejeuion of the

same in term olsub Section-l ofsection 145 ofrhe Actaf2017:

xl t.

9-

,,1 ' P'\ ,'
F., - !.1 
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12. '['he rccord also reveals lhat on 02.05.202.1 on the very ilrst hearing, the ]'ribunal

directed the ECP to submit original lorms 45 ancl 46 respectively altlrough llCP rvas not

implcadcd by the present respondent as pafiy in the panel of respondenrs.

I I . "[ he record lurther reveals, that the sccurirv cost of the petirion

on 02.04.2024, nruch alter the lapse ol staturor), perioci ot'45 days prescribed

of the Act, 2017.

13. [t is also observecl lrorn rhc rccord requisitioned fiorn the

the Tribunal without lraming of issues, summoned the original r.ecord tiorn

of Pakistan although the Cornrnissir)n \\'r.rs not party in the petition.
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has been deposited

runder section 142

Election Tribunal that

Electlon Commission

I 4. Rule 140 ol the Election Rules. 20 I 7 prescribre the manner that horv an election

petition bc processed which reads as unrjer:-

110. t Processing the Petition.-Dvery petitiott .shull he proce,s.setl hv the
oftice of the "l'ribunal untl in t'ase the petition i.t not in accordonce t,ilh
the provision.s oJ'sections lt2, 113 or llJ, ir shull he laid heJitre the
T'rihunalJbr order.s under sub-Seclion (l) of Section 115.

15. Tlrere is no option available to a 'Iribunal to cure any legal clelect occasioned

the|ein thc election petition, prescribed under Section l.l2 to 144 ot'thc Illections Act,20 17 and

in casc, il' any provision of Section 142, 143 or 144 of the Elections Act, 20 I 7 is riot complied

rvith, sirch election petition shall be summarill, rejected in tcnns of Section I45(l) of the Act,

20 17. In case a petition is presented beyond the staiutory period provided under Section 142 ol
the Act, 2017, such legal det'ect could not be remed ieci either by the olllce ol'the I'ribirnal or by

the l-earrred'l'ribunal itsell

16. Furthermore, thc contention o1'the counsel lbr the respondent in respect of
transfLr of election petition to any other Tribunal is incorrcct. Section l5l of thc Blections Act,

2017 emporvers the Commission to transf'er rhe Fllection Petitions tionr one Illeclion l'ribunal to

anotlter Election Tribunal at any stage on its orvn nrotion or on an application ol'a party. It is thc

exclusive domain ol the Commission lbr providing complete .iustice ro the parties in the petition

and lor lhil decision in lhe matter in accordance rvith rhe Larv anrl ILules liamcr] thcreunder. 'l'he
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Clomrrission has the jurisdiction to appoint lresh lllectinn 'l'ribunal and to rvithdrarv any Eleclion

Petition lor srvilt disposal ol the same. 
-lhere are number ol'exarrples available rvith the

Comrnission rvhere tiesh E,lectiorr 'l'ribunals have becn appointed urrder Sectior.r 140( i) of the

Illections Act, 2017 during the trial ol the election petitions on one or the othcr grounds. Scction

I 40( I ) of the Elections Act, 20 l7 is reproduced here belolv;-

" 140. Aopointment ol' Election Trihunuls.-(l) lior the trial of election

pelilions tmder this.Act, the Cotnmission shall appoint us mony Electiott

Ii'ihtuals as may be neces.tarvJitr stt'ifi dispo:;al o.[ eleclion pelitittns."

17. An election petition is a statutoly proceeding to rvhicl.r the rules made by the

statute applies and it is a special jurisdiction which can be exercised in accordance rvith the

statute lor trial ol election disputes. -l'he judge of the Election 
-l-ribunal 

has to deal rvith the

election l'}etitions strictly in accordance rvith the procedure laid down under [:lections Act,20 17.

18. It is also evident fi'o nr the record that the notillcation ol the Returned Candidate

has been published in the otficial gazette on 13.02.2024. Respondent had presented election

petition before the olfice ol'the 'l'ribunal on 03.04.2024 rvith diary No. 6752 belore the Assistant

Registrar lslamabad High Court, Islamabad, however, the samc rvas retumed rvith cerrain

objections. The respondent resubmitted the elcction petition on 15.04.2024 rvith diary No. 7444.

'lhe law provides that under Section 142 of the Act. 20 17, it is mandatory to file the election

pelition belore the Election Tribunal rvitirin 45 days of the notillcation ol name of Returned

Candidate in the official gazette. The last date lor filing ot' the election pctition aller the

notillcation of the name of Retumed Candidate rvas 29.03.2024. thc petition liled by the

Respondent is hopelesslv time barred.

19. The above mentioned lircts, give rise to an un-rebuttable inference that thc
-l'ribunal 

has deviated trorn the prescriLred procedure o1' law under the Act, 2017 and the Rules.

2017. By such exercise oljurisdictions, the appreherrsions and perceptions borne by the applicanL

could not be straight away repelled. Oncc, for genuine rcasons a parly lost its cont'idence in a

trial court, in such eventuality and to fulfill the ends ol.iustice, the reliel'sought by the applicant

is ol r.vo(h consideration.
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20. In view of the above mentioned reasons, rve in the exercise oi'porvers conleffed

under Section l5l of the Act, 2017 accepr the application tbl transitr ol-the subject election

petition in the interest of justice and ro ensure a lair rlial in terms ol Arricle l0-A of the

Constitution hereby transfer the subjecr election petition fiom the l-earned Blection Tribunal,

lslamabad, appointed vide notification No. 23(8)/2024-Olo-DD-Larv clated 17.02.2024 ro rhe

Election 'fribunal, appointed vide Notification No. 23(8)/2024-0/0-DD-Law-l dated 07.06.2024.

Olficc is dirccted to send the original record to the olfice ol lllection Tribunal.

__9.-
R*ja)

_ta_
(rtstsllnietlTuhanil

/ Member
(shah Muha{\,[ f^*'lMeW

__gd_
(Sikandar Sultan

ChaiJrnan

'u_
(Justice (R) Ikram LJllah Khan)

IVIember

Date of Announcement l0rl' o1'June 202,1.
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