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BEFORE THE ELECTION COMMISSION OF PAKISTAN

PRESENT:

MR. SIKANDAR SULTAN RAJA, CHAIRMAN

MR. NISAR AHMED DURRANI, MEMBER

MR. SHAH MUHAMMAD JATOI, MEMBER

MR. BABAR HASSAN BHARWANA, MEMBER

MR. JUSTICE (R) IKRAM ULLAH KHAN, MEMBER

Case No. 6(131)/2023-Law-IlI

In Ref: ELECTION COMPLAINT UNDER SECTION 15 OF ELECTIONS ACT 2017

Adnan Rasheed Rajput, S/o Abdul Rasheed Rajput R/o House No.C/28, Mohallah
Liaquat Colony, Hyderabad Petitioner
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VERSUS

Sohail Khan R/o Village Haji Abdul Karim Jahejo, PO Rahimabad, Detha,
Narejani, Taluka and District Hyderabad

Muhammad Zahid Qureshi

Muhammad Shamim Arain

Mir Haider Ali Khan Talpur
Federation of Pakistan through Chief Election Commissioner, Election

Commission of Pakistan Secretariat, Constitution Avenue, G-5/2, Islamabad
Province of Sindh, Provincial Election Commissioner No.44/A, Shahrah-e-
Kamal Atta Turk Road, Karachi

District Election Commissioner, Hyderabad

Returning Officer UC-37 to 54, TMC Paretabad, Hyderabad

District Returning Officer, Hyderabad Respondents

For the Petitioner : Syed Shehzad Ali Shah, Advocate

Shohaib Shaheen, Advocate
a/w Raja Saim ul Haq, ASC and
Respondent No.1 in person

For the Respondent No.1

Khalid Hussain Babar, District
Education Officer (Primary)
Hyderabad / Returning Officer for
Indirect LG Elections 2023 UC-37 to
UC-54 TMC-Paretabad Hyderabad

For the Returning Officer

For the DRO : Azhar Hussain Tanwari, REC
Hyderabad / DRO
Date of Hearing : 01-08-2023
ORDER

Shah Muhammad Jatoi, Member.— Instant matter is the outcome of Indirect
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held on 11.07.2023. Petitioner contested the election for the seat of Chairman, TMC
Paretabad. According to Format-B, petitioner and respondent No.1 secured equal
number of votes, i.e. 14:14 and Returning Officer declared Respondent No.1 as
returned candidate by drawing a lot in pursuance of Rule 41 of the Sindh Local
Council (Election) Rules 2015. Petitioner being dissatisfied has filed the instant

petition.

2. Learned counsel for the petitioner appeared and has contended that Petitioner
and Respondent No.1 secured equal number of votes, i.e. 14 in the indirect LG
Elections for the seat of Chairman TMC Paretabad Hyderabad held on 11.07.2023,
which was earlier scheduled on 15.06.2023, and was postponed due to certain
circumstances. That Returning Officer illegally and unlawfully declared Respondent
No.1 as returned candidate “as a result of lot" vide impugned Order, dated
11.07.2023 in pursuance of Rule 41 of the Sindh Local Council (Election) Rules
2015. That Section 53 of Sindh Local Government (Amendment) Act 2019 provides
that in case of equal votes between two contesting candidates the Election Tribunal
shall declare both the candidates as returned candidates and each one of them shall
be entitled to represent his constituency in the council for half of its term of office.
That as per Section 53(2) of the said Act the Election Tribunal shall draw a lot in
respect of returned candidates referred to in sub-section (1) to determine as to who
shall serve as member of the council for the first half of its term of office and shall
take into account the period any returned candidate has already served as member
of the council after the election. That in the presence of Section 53 ibid the Returning
Officer had no jurisdiction and authority to pass the impugned order dated
11.07.2023 under Rule 41 ibid. Learned counsel has further stated that there exists

no Election Tribunal for hearing such like issues hence he filed the present petition

before the Commission. Learned counsel has prayed that impugned Order/J
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11.07.2023 passed by the Returning Officer may be set aside and the petitioner and
respondent No.1 may be declared/entitled to hold office for equal term as per Section
53 of Sindh Local Government (Amendment) Act, 2019. He has further prayed
Notification, dated 17.07.2023 may be suspended/stayed till the final decision of his

petition.

3. Learned Counsel for the Respondent No.1 appeared and has stated that
Section 53 of the Sindh Local Government (Amendment) Act, 2019 will attract when
a candidate be declared as returned candidate and notified in the official Gazette
then the aggrieved party may file an Election Petition before the Election Tribunal
and the said Tribunal after full trial of the case decided the matter. He has further
stated that Rule 41(1) of the Sindh Local Councils (Election) Rules, 2015 provides

that “Where, after consolidation of the results of the count under rule 40, it is found

that there is equality of votes between two or more contesting candidates and the

addition of one vote for one such candidate would entitle him to be declared elected,

the Returning Officer shall forthwith draw a lot in respect of such candidates on whom

the lot falls shall be deemed fo have received the highest number of votes entitling

him to be declared elected’. This rule'empowers / bounds the Returning Officer to

conduct draw a lot to decide the matter of equality of votes between two contesting
candidates. That the Returning Officer has rightly exercised his powers and
conducted draw of lot wherein the Respondent No.1 remained successful and the
Returning Officer according to Rule 42 declared the result and submitted the same to
the Election Commission of Pakistan. That the Election Commission of Pakistan has
notified the Respondent No.1 as returned candidate vide Notification, dated
17.07.2023. He has prayed that petition, being without merits, may be dismissed and

petitioner may approach to the Election Tribunal if he has any grievances.







